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Dear Mr, Olson!

Opinfon No. JM-301

Re: Whether the Texas Insuranc
Code prohibits health insuranc
policy provisions that discrimi
nate with regard to payment f¢
treatment by certain types ¢
health care practitioners bas¢
on (1) an express exclusion ¢
such practitioners or (2) "pla¢
snd wanner" restrictions th
indirectly exclude such pract!
tioners

" You have asked our opinion regarding whether the State Board .
Insurance should ap)rove the following types of eickness and accide

insurance policy provisions:

1. Pajment of benefits . . . is specifically
limited to instances vhere treatment is provided

by a doctor of medicine,

No benefits will be paid

for treatsent by a doctor of demntistry, doctor of
chiropractlic, doctor of optometry, doctor of
podiatry, doctor im psychology, audiologist, or

speech~1lanzuage pathologist.

2. Benefits are payable for wmanipulation of
the spine. However, benefits will be paid only
vhen such treatment is provided in a hospital.

3. Benefits are plyibh for manipulation of
the spin: when treatment 1is provided while the
insured is under general anesthesia.

4. Benefits are payable for treatment of
mental 1liness or psychological impairment, except
that bencfits payable when the insured is an out-
patient and treatment is provided dy a psycho-
iogist are limited to $20 per treatment and 25

treatments per yesr.

There is no 1limit on

benefits payable when treatment 4ie provided by a
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psychiatrist othter than co~insurance and
deductibles.

S. Benefits are payable for tresatment of
chiropractic services, except that benefits are
treatment is provided by a chiropractor and are
1limited to $20 per treatment and 20 treatments per
year. There is vo limit on benefits payable,
except co-insurance and deductibles, when treat-
ment is provided ty a doctor of medicine.

The requirement that Iinsurance policy forms be approved by the
State Board of Insurance a3 well as the grounds on which the board
shall disapprove forms are set forth in article 3.42 of the Insurance

, Code. Article 3.42(a) provides:

No policy, coatract or certificate of 1life,
term or endowmen! insurance, group life or term
insurance, 3Iindustrlal life insurance, sccident or
health 1insurance, group accident or thealth
insurance, hospitalization insurance, group
hospitalization Insurance, medical or surgical
insurance, [or] group wmedical or surgical
insurance . . . shall be delivered, issued or used
in thie setate ., . ., unless the form of eaid
policy, contract or certificate has been filed
vith the State Bcard of Insurance and approved by
said Board. . . .

Article 3.42(g) provides:

The State Board of Insurance shall forthwith
disapprove any . . . form, or withdrawv any
previous spproval thereto if, and only if,

(1) It is in any respect in violation of or
does not comply with this Code.

(2) 1t conteins provisions which encourage
misrepresentatiornn or are unjust, ounfair, in-
equitable, misleading, deceptive or contrary to
law or to the pulilic policy of this state.

(3) It has any title, heading or other indica-
tion of 1its provisions which is wmisleading.
-(Emphasis added).

You specifically ask:

1. Does the Insured's article 21.52, Insurance
Code, freedom tc select & practitioner negate
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provisions such an (1) sbove which exclude
specified practitioners?

— 2. Are restrictions of the type set out in (2)
through (5) above allowable when no provision
enumerates vhich practitioners will be recognized
and which will not be? 1In other words, vhen not
excluded by reference, can a practitioner be
excluded by restrictions on the place and manner
in which treatment te administered?

The provision of the I[nsurance Code about which you inquire,
article 21.52, section 3, states:

Any person vwho s issued . . . any health
insursnce policy . . . by any insurance company,
assoclation, or organization . ., . may select a
licensed doctor of podiatric medicine, a licensed
dentist, or a doctor of chiropractic to perform
the wedical or sargical services or procedures
scheduled in the policy which fall within the
scope of the 1license of that practitioner, a
licensed doctor of optometry to perform the
services or procedures scheduled in the policy
which fall within the scope of the license of that
doctor of optomelry, an audiologist to measure
hearing . . . or u speech-language pathologist to
evaluate speech and language . . . if those
services or procedures are scheduled in the
policy. The payment or reimbursement by the
insurance company . . . shall not be denied
because the same were performed by a licensed
doctor of podiatric medicine, a licensed doctor of
optometry, a8 liccersed doctor of chiropractic, a
licensed dentist, an audiologist, or a speech-
language pathologist. There shall not be any
classification, differentation, or other discri-
nination in the jayment schedule or the payment
provisions . . . nor in the amount. . ., .

The present list of practi:ioners in article 21,52 is the result of
several amendments to the original article enacted 1n 1977. 1In
legislative committee hearings, the bills which added practitioners to
article 21.52 wvere frequeatly referred to as "freedom of choice”
bills. The purpose was tc permit the insured, not the insurer, to
select the kind of practitioner that would perform the services
covered in the insurance pclicy. See, e.g., Testimony on Senate Bill
Ro., 96, Senate Economic Development Committee, 66th Leg., public
hearing, recorded Jan. 29, 1979, available in Legislative Reference
Library; 14., House Committee on Heslth Services, recorded Feb. 21,
1979; Testimony on House Bill No. 860, Senate Committeee on HBuman
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Resources, 66th Leg., public hearing, recorded Apr. 25, 1979,
available in Legislative Reference Library. -

We conclude that article 21.52 expressly: prohibits an insurer
from dlscriminating against an insured, with regard to payment or
reimbursement, based on the type of practitioner the insured selects
to provide wmedical care. The prohibition against discrimination
extends to the services of six kinds of health care practitioners:
podiatrists, dentists, chiropractors, optometrists, audiologists and
speech-language pathologists. The prohibition against discriminatiom
applies with respect to those services (1) covered by the relevant
insurance policy and (2) within the scope of the affected practi-
tioner's license or certification. Policy provisions which exclude,
restrict or limit payment or reimbursement for such services when they
are provided by any of the sgecified practitioners, snd do not provide
the same exclusion, restriction or limitation on those services when
they are provided by a doctor of medicine, are unlavful.

We believe the first ani fifth policy provisions about which you
inquire wust be disapproved because they expressly discrimipate
against one or more of the practitioners identified in article 21.52.

Article 21,35A of the Texas Insurance Code is similar to article
21.52 and relevant to the fourth policy provision about which you
inquire. Article 21.35A prolilbits discrimination against a person who
elects to obtain treatment from a licensed psychologist rather than a

doctor of medicine, in & group insurance policy or group hospital
plan, as follows:

Any person who is covered by a policy . . . of
group insurance or of a group hospital plan . . .
and whose policy . . . provides for services or
partial or total reimbursement for services that
are within the scope of practice of a licensed
psychologist, ies entitled to obtain these services
or receive reimbhursement for these services
regardless of whether the services are performed

by a 1licensed doctor of medicine or a licensed
psychologist.

The fourth policy provision about which you inquire expressly
differentiates between the amount of reimbursement available for
services of a psychologist and the amount of reimbursement available
for services of a psychlatrist. Special 1limitations apply to
reimbursement for psychologists that do not apply to psychiatrists.
Thus, we believe the fourth policy provision you identify must also be

disapproved when it appeare in a policy or plan subject to article
21.35A. .

We also conclude that the plain language of articles 21.52 and
21.35A prohibits not only those forms which expressly state that the
amount or existence of reimbursement shall vary according to the type
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of practitioner providing the service, as ia the first, fourth and
f1fth policy provisions you (uote, but slso those forms which have the
same or similar discriminatory effect, such as the second snd third
policy provisions quoted.

To determine vhether the policy discriminates asgainet certain
types of practitioners, the "place or manner” restrictions sbout which
you inquire must be evalusted in 1ight of the pature of the benefits
to which they apply. The pecond and third provisions state that
benefits are payable for wmanipulation of the spine. THowever, the
second provision limits the benefits to manipulstion performed in a
hospital and the third provision limits the benefits to manipulation
performed while the insured is under genersl anesthesia.

Manipulation of the spine is a service ccmmonly provided by
chiropractors snd 4s within the scope of their licenmses. Chiro-
practors' licenses do not, liowever, permit them to administer general
anesthesia or admit patients to hospitals. Thus, the effect of the
quoted restrictions is a categorical exclusion of the only type of
practitioner commonly sssocfated with the treatment purportedly within
the scope of the insurance policy coverage. Since chiropractors are
asong the practitioners identified in article 21.52, such provisione
subvert the statute and are nonenforceable.

Our conclusion is basei on the plain language of the statute and
legislative intent.

The plain language of articles 21,52 and 21.35A does not limit
the prohibition against discrimination to any particular wmethod or
means of discrimination. Ona the contrary, article 21.52, for example,
expressly states that there shall not be ™any classification, -
differentistion, or other discriminatior . . . in the amount or manner
of payment or reiwbursement. . . ."

To give effect to legislative intent, a statute should be given a
"practical and ressonable comstruction rather than a 1literal or
thwarting construction.” See Denver-Albuquerque Motor Transport, Inc,
v. State, 584 S.W.2d4 738, 740 (Tex. Civ. App, ~ Amarillo 1979, no
vrit) and cases cited therein. Articles 21.52 and 21.35A prohibit
discrimination or differentistion based upon the type of practitioner
providing the service if the practitioner is among those specified.
To accomplish the object o! the legislation, such discrimination must
be prohibited not only vhen it is the result of expressly discrimina-
tory restrictions but also when it results from discriminatory
restrictions disguised as pon-discriminatory restrictions limitations
on the place or manner in vhich the service is provided.

Reither srticle 21.35A nor article 21.52 appears intended to
slter the basic nature of (he benefits provided in an insurance policy
except to the extent neccssary to prohibit discrimination based on
categorical distinctions between certain types of practitioners. The
Texas Supreme Court has held that the State Board of Insurance may

p. 1363



Mr. Lyndon L. Olson, Jr. -~ Page 6 (JN-301)

coneider factors other than those which appesr within the "four
corners of the policy" in deciding whether to approve a policy form.
Key Western Life Insurance Co. v. State Board of Insurance, 350 $.W.2d
839, 850-52 (Tex. 1961)., Therefore, the State Board of Insurance may
consider factors deemed ne:essary to determine the discriminatory
purpose or effect of any given policy provision.

You have also directed our attention to article 3.70-2(B) of the
Insurance Code, which provides:

Ro policy of uccident snd sickness insurance
shall make benefi:s contingent upon treatment or
examination by a particular practitioner or by
particular practitioners of the healing arts
hereinafter designated unless such policy contains
a provision designating the practitioner or
practitioners wh¢ will be recognized by the
insurer and those who will not be recognized by
the insurer., . . . In designating the practi-
tioners who will and will not be recognized, such
provision shall uge the following terms: Doctor
of Medicine, Doctor of Osteopathy, Doctor of
Dentistry, Doctor of Chiropractic, Doctor of
Optometry, Doctor of Podiatry, Audiologist, and
Speech~language Pathologist,

Another version of thi; amended article passed by the legislature
in a separate bill a2t the same session as the above-quoted version
includes psychologists and excludes audiologists and speech-language
pathelogists from the list of practitioners. '

Neither version of artfcle 3.70~2(B) should be read to conflict
with article 21.52. Article 3.70-2(B) neither suthorizes nor pro-
hibits any discrimination tetween practitioners. Article 3.70-2(B)

merely prescribes the format for excluding practitioners when such
exclusions are not prohibited elsevhere in the Insurance Code.

Even if article 3.70-2(B) and article 21.52 wvere ambiguous or
potentially contradictory, however, various rules of statutory
coustruction support the foregoing interpretation. Statutes should be
construed in harmony with other statutes unless s contrary intention
is clearly manifest. Fresls v. Walker, 26 S5.W.2d 627, 630 (Tex.
1930). Even when the litersl language of one enactwent conflicts with
that of another, they should be read together and harmonized, if
reasonably possible, Dalins Railvay & Terminsl Co. v. Strickland
Transportation Co., 225 8.Vi.2d 901, 905 (Tex. Civ. App. - Amarillo
1949, no writ). This propesition 1s especially true with respect to
statutes which, as herse, deal with the same general subject, and are
therefore considered to be in pari materia. See Texas State Board of

Pharmacy v. Kittman, 550 S.V,2d 104, 106 (Tex. Civ, App. - Tyler 1977,
no utit%; 7A C. Sands, Sutherland Statutory Construction, $51.02, at
453-54 (rev. 4th ed. 1983).

w 1UR4L
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Our construction of article 3.70-2(B) is also supported by the
tule that, by reason of the (isparity in bargeining positions between
insurance companies and purchasers of insurance, statutes regulating
the relatiocoships of insurers snud insureds are interpreted stricely
against the insurance companies and liberally in favor of {nsured
persons. 2A C, Sands, suprs, $38.04, at 716; 3 1d4., §70.05, at 308
(Ath ed, 1974). Thie rule favors upholding the policy ewbodied in

article 21.52 of giving the insured freedom to choose among various
kinds of practitioners.

Wa fidad a ‘-‘la-.ie— GE 1 F Y. % j

contrary finterpretation. Bcth article 21.52 and article 3.70-2(B)
vere smended {n 1983, Arti:le 21,52, section ) was amended to add
audiologists and speech-lanpusge pathologists (wvithout the express
"scope of license" requirement 4ncluded for the other specified
practitioners), Acts 1983, 58th Leg., ch. 380, at 2065. As part of
the same bill, article 3.70-2(B) was also amended to add "sudiolo-
gists" and "speech language pathologists.” A second bill, which also
smended article 3,70-2(B), vas passed later during the same session.
This second bill added "Doctor of Psychology” to 3.70-2(B) but did not
include "gudiologists” or "speech language pathologists.” Senate Bill

No. 255, 68th Leg., ch., 492, at 2887. Both bills were signed by the
governor.

vwarifidaa
WS

The amendment of both article 21.52, section 3 and article
3.70-2(B) ir the same session reinforces the reasons for construing
the statutes to give mesning and effect to both, See Myers v,
Crenshaw, 137 S.W.2d 7, 13 (Tex. 1940) (two statutes relating to same
subject and amended at same session should be read together); 24 C.
Sands, supra, §51.03, at &(7. The principle that statutes in pari
nateria should be construed together is s restatement of the presump-

tion sgainst the implied repesl of statutes. See Fortinberry v. State
ex rel, Myers, 283 S.W. 146, 149 (Tex. 1926); 2A4 C. Sands, supra,

1.01, at « The additions to the list of practitioners made in
both articles during the sune legislative session plainly indicates
that the legislature did not contemplate any conflict or intend an
implied repeal of either srticle.

SUMMARY

Article 21,52, section 3, of the Texas
Insurance Code yprohibits discrimination by an
insurer against an insured with regard to payment
of benefits base! on the insured's election to
obtain the services of s podiatrist, dentist,
chiropractor, optometrist, audiologist or speech-
lasoguage pathologist rather than a' doctor of
medicine or some other kind of health care practi-
tioner. The prohibition aspplies 1f the services
obtained are within the scope of services covered
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by the policy and within the scope of the practi-
tioner's license or certification. The prohidi-
tion extends to those insurance policy provisions

— vhich expressly discriminate against one or more
of the specified types of practitioners, as well
as to those provinions, including place and manner
restrictions, which have the same or s similar
discriminatory purpose or effect,

Veryjtruly yours

TOM GREEN
First Assistant Attorney General

DAVID R. RICHARDS
Executive Assistant Attorney General

RICK GILPIN
Chairmen, Opinion Committee

Prepared by Marianne Woodard
Assistant Attorney Genperal
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